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ABSTRACT

This paper seeks to analyze the regulatory framework of energy economics in the Philippines. It looks at the historical legal background of these
regulations, seeking to understand how different factors contribute to the performance of the energy industry in the Philippines today. The first part
provides the recent state of electricity in the Philippines, in contrast to other countries in comparatively the same circumstantial environments but
with vastly different payment rates for electricity. The second part delves deeper and discusses its history, tracing the creation of landmark private
industries, community cooperatives, and regulatory bodies throughout the century, up to the present day and how the current energy regulatory
framework operates. It seeks to isolate the extent of influence on this particular variable that regulatory frameworks exert. Lastly, the final part dissects
the Philippine regulatory framework, applying standards and concepts for efficiency in regulation and identifying areas for improvement. It concludes
by providing five key recommendations: adopting data-driven regulation; integrating Al analytics; promoting a principle-based regulatory system;
improving incentives against corruption and patronage politics, and; increasing consumer education. These steps can provide the backbone of reform
that the Philippine regulatory system needs in order to push forward an efficient, human rights-responsive social energy framework for its citizens.
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1.INTRODUCTION such as China, the United States, and India in the same period
(Mercado, 2019).

“When government - in pursuit of good intentions - tries to
rearrange the economy, legislate morality, or help special interests,
the cost comes in inefficiency, lack of motivation, and loss of

freedom. Government should be a referee, not an active player.”

With booming populations comes greater challenges, and foremost
among these is the allocation of natural resources and government
services. A combined key aspect of these areas of governance is
the efficiency of electricity production, distribution and regulation.
Milton Friedman, 1976 Nobel Prize.

In 2017, the World Bank estimates that nearly 1 billion people in

In 1994, there were 68.2 million citizens of the Philippines; by  the world have no access to electricity, and of this number, roughly

2019, this number has ballooned to 108.1 million Filipinos. The
country’s population growth rate, from 2010 to 2019, stands at
1.6%, ranking one of the highest in the Southeast Asian region.
Indeed, it has overtaken the demographic growth of countries

7.3 million of them live in the Philippines. These individuals and
communities are denied opportunities not only for economic
development and poverty alleviation, but such mundane things
as access to primary health care, communications technology, or
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just even having houselights at night (World Bank, 2022). Figure 1
highlights the steady growth of population in the Philippines
compared to national access to electricity.

Even ordinary Filipinos who have access to electricity complain about
its cost. The 4™ quarter of 2016 marked the Philippine power rate as the
highest in Southeast Asia (Pacudan, 2018; Rivera, 2017) Household
rates are at an all-time high, at Php8.90 per kwh', even beating a
developed country such as Singapore, whose rates for both commercial
and residential consumers fall at Php7.27 per kwh (Rivera, 2017).

This price has seen increase in 2018 at PhP10.22 per kwh, ranking
Manila Electric Corporation (MERALCO) 2" highest in Asia in the
amount it charges, next to only to Japan at Php12.31 kwh (Lectura,
2018). In fact, the Philippines ranks 16" in the most expensive electricity
rates in the world, joining Norway, Sweden, Finland, France and
Australia, among many other developed countries (Rivera, 2017). This
is astounding considering that the Philippines remains a developing
country, with 21.6% of the total population, or 21.97 million Filipinos,
living below poverty line (Asian Development Bank, 2019).

The high cost of electricity is problematic in a number of ways.
In 2013, an entire province in the Philippines was denied access
to electricity after its failure to pay bills, affecting more than
160,000 households, as well as healthcare and commercial activity
(Whaley, 2013). Prohibitive electricity prices hamper economic
growth, slow the industrialization process and discourage foreign
investment in the country (Ahmed, 2017).

Quality of access is also a problem. Despite the ultra-high costs
rivalling developed nations, the Philippines continue to suffer from
frequent, poorly-explained power outages (Amoguis, 2019). In
2019 alone, extended and unplanned rotational blackouts affected
around 40 cities in seven provinces, due to a number of factors,
including breakdowns of powerplants and the capacity for the demand
exceeding the available supply (Yap, 2019; Austria, 2019). Indeed,
the World Bank reports that economic activity in the Philippines is
constrained foremost by lack of access to dependable and fairly-priced
electricity (Independent Evaluation Group, 2014). Why is this so?

One major factor could be the country’s geographical features. The
Philippines is archipelagic in nature, composed of 7,641 islands,
around two thousand of them habitable. This could play a role
in why electricity is both expensive and inaccessible. However,
a potent counterargument to this is Indonesia, which also lies in
the Southeast Asian region. Refer to Figure 2 for an illustrative
comparison of access to electricity between the two countries.
Indonesia has around 6,000 habitable islands, yet its population
enjoys 98.14% accessibility to electricity (World Bank, 2022), with
an average of US$0.010 per kilowatt hour, versus the Philippine
rate of US$0.019 per kilowatt hour (Global Petrol Prices, 2019),
which is nearly double the former’s price.lt is clear then that to in
order to understand the inefficiency of the current electricity system
of the Philippines, it is important to examine the legal regulatory
framework under which the market operates.

1 Data provided in PhP (Philippines Pesos); for reference, 1 Euro = PhP56.44
as of November 2, 2019

1.1. The Evolution of the Philippine Regulatory
Framework for Electricity

Understanding the current legal regulatory framework of energy
economics and electricity in the Philippines requires tracing its
evolution and how it gradually developed to its present state.
Doing so provides both the historical background and political
evolution of these policies and regulations. This gives a unique
insight into the circumstances of their passing, in order to
evaluate whether such conditions exist in present day, assess the
continued applicability of said regulatory policies, and provide
recommendations for amendments in the law in order to properly
address the current energy needs of communities in the Philippines.

The first legal framework of electricity in the Philippines was
established at the turn of the 20" century. It was in 1892 when
the City of Manila, through its Municipal Council, pioneered
this revolutionary service provided by the government, when it
entered into a 20-year contract with Sociedad Mercantil that the
latter would provide electric lighting for various public places
(Patalinghug, 2003). Sociedad Mercantil later changed its name
to La Electrista, and 13 years later was bought by the newly-
established Manila Electric Company (1903), (Cabrera, 1992).
The only form of ‘government regulation’ then was the terms of
the service contract agreement under which MERALCO abided.

From this simple system of contractual relations between the
government and the supplier evolved an entire, increasingly
complex industry. The Philippines, in 1989, was one of the first
countries in the Southeast Asian region to allow independent
power producers (IPPs), especially in view of its archipelagic
status (Nikomborirak and Manachotphong, 2017). With this move,
however, the government saw the need to regulate them, seeking
to enhance the efficiency of the industry at the same time ensuring
that consumers will be protected.

Through the years arose a plethora of laws which governs the
electricity industry in the Philippines. These include the Public
Service Law (Commonwealth Act No. 146) and its amendments;
the 1987 Power Cogeneration Law (E.O. 215); the 1993 Electricity
Power Crisis Act (Rep. Act No. 7648); the Build-Operate-Transfer
Law (Rep. Act No. 6957) and the 1994 Expanded BOT Law (Rep.
Act No. 7718); the Downstream Oil Deregulation Act (Rep. Act
No. 8479), and; finally, the Electric Power Industry Reform Act
(EPIRA) 0of 2001 (Rep. Act No. 9136).

The industry is now generally divided into four major segments:
electricity generation, transmission, distribution, and supply, each
with its own government regulatory agency handling respective
related matters. Under the general supervision of the Secretary of
the Department of Energy, many of these agencies are authorized to
create their own set of rules, regulations and policies governing the
legal acts and consequences of the parties within their spheres of
governance. Table 1 lists the government agencies and controlled
corporations related to the electric industry.

As is apparent in the number of laws to govern the industry, as well as
the government agencies and public corporations exercising authority
over it, the 2007 Intergovernmental Group of Experts on Competition
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Law and Policy in Geneva aptly describes the situation being that
“the monopoly state-owned enterprise is subject to much control
from the government” (Nikomborirak and Manachotphong, 2017).

2. CHALLENGES TO POWERING UP THE
PHILIPPINES

Supporting studies point out that there are other major factors aside
from the geography of the Philippines as to why electricity services
in the Philippines are expensive, unreliable and ultimately inefficient.

First of all, there is a need to provide for more infrastructures, the
current power plants not being able to provide for the electricity
needs of the country (Amoguis, 2019). Nearly three-quarters of
all the powerplants in the main island of Luzon are 16 years or
older, which makes them prone to malfunctions and breakdowns.
Instances when these electricity-generating infrastructures are
de-rated (that is, their maximum output is decreased in order to
prolong their life), plus the fact that energy consumption is growing
in both urban and rural regions, lead to inadequate power supply.

The Philippine electricity industry’s legal framework is
necessarily intertwined with these technical problems. Due to
extended bureaucracy and overbearing regulation, there are a lot
of delays in power supply deals, each approved deal requiring
359 government signatures, involving 74 agencies and bureaus,
covering 43 different licenses and contracts’ (Amoguis, 2019).
The procurement process for repairs and upgrades similarly take
an extended period of time.

However, despite the tough regulatory system under which the
industry operates, the quality of regulation in itself is questionable.
For example, a number of agreements with IPPs were shown to be
“defective and prejudicial to public interest” upon belated review
(Patalinghug, 2003). An example of this would be inequitable
contracts with take-or-pay clauses, which required the government to
pay for unutilized energy (Nikomborirak and Manachotphong, 2017).
In the Philippines, state-owned enterprises suffered tremendously as a
result of this, and the coffers of the government would have suffered
even more had these contracts not been re-negotiated.

The manner in which the laws themselves have been crafted is
also no less problematic. Take the example of cross-ownership.
This provision in the EPIRA allows for the cross-ownership of
distribution and generation companies of up to 30%, thus enabling
the creation of hidden profits when these companies contract with
each other (Amoguis, 2019).

Lastly, the Philippines also suffers from tremendous transmission
and distribution losses. Also known as system loss, these are
charged to consumers, up to 3% of the total bill per month (PSME
Advocacy Group, 2019). These include technical losses as well
as non-technical ones (pilferage of electricity through illegal
connections, for example). This shows that is as much a socio-
economic problem as a technical and legal one. Figure 3 compares
the transmission and distribution losses of the Philippines with
other countries, both developed and developing.

All of these problems point to ineffective and inefficient
government regulation, in various aspects of the law: economics
and trade, procurement, administrative and even criminal justice.
The regulatory policies forwarded by the current system lack
the gravitas to address the multi-faceted challenges facing the
Philippine electricity industry today. Interestingly, it has been
noted that the rationale which serve as the basis for many policies
which have been previously adopted and currently in place “could
be explained by pure politics” (Nikomborirak and Manachotphong,
2017). But is there a way to improve the status quo?

3. SOLUTIONS TO THE CHALLENGES:
IMPROVING REGULATORY EFFICIENCY

In an ideal setting, there would be no need for regulation of the
market. After all, the underlying concept of a market is that it is
self-correcting, and balances the supply and the demand by itself.
However, because the purported goal of many governments is to
protect the interests of small consumers from high prices and bad
services, as well as the monopolistic position of players unique
within the electricity industry, complete market independence is
well-nigh impossible (Gtilen et al., 2017).

However, as seen in the case of the Philippines, the presence of multiple
government regulators has hardly produced the aforementioned goals
in the electricity service market. Instead, prices are going up, even as
services remain inefficient and the quality of the supply worsens. Itis
apparent that these regulators have failed their mandate.

Short of calling for their abolition, which is a very improbable
event, these regulators must then focus on increasing its
organizational efficiency in order to properly fulfil the tasks at
hand. This also entails modification of the laws and policies which
create them and grant them authority. But what makes an efficient
regulator? In other words, what strategies can the government
adopt in order to maximize regulatory efficiency?

3.1. Data-Driven Regulation

First, it is important that the regulators’ decisions be informed
by the achievement of financial ratios and cost-benefit analyses,
looking into the different factors that determine the long-term
stability of the industry, as well as the quality of the regulation
(Vartanian, 2018). This goes without saying that stricter standards
must be imposed on the regulator before decisions can be
implemented, in the sense that the rules that it proposes must have
strong justification within the context of its execution, supported
by well-researched data. While this may seem common sense
for both academic and field professionals, it is unfortunate that
it is not always true for both regulators and legislators. After all,
the basis of so many policies done in the past have never been
purely factual at all, but instead have been gravely influenced by
the political process (Nikomborirak and Manachotphong, 2017).

Data-driven regulation, especially in the Philippines, is severely
lacking. Cost-benefit analyses of policies are often taken in
hindsight, which more often than not provide inadequate solutions
because the problem has already taken root.
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Adopting data-driven regulation makes it necessary then, when

forwarding a particular regulatory policy, to keep the following

questions in mind:

1. What is the end goal of this regulation?

2. How does this regulatory rule meet the target goal?

3. How is this supported by existing evidence?

4. Are there alternative means which can achieve the same goal
but posing lighter burdens and lesser impediments than the
current proposal?

3.2. Al Integration
We mention data as a key driver to improving regulatory efficiency.
But before data can be used, it must first be gathered. How?

At this point, it is important to note that technology is a main factor
in outward shifts of the production possibilities frontier, spurring
economic growth. The same is true in the energy sector, as well
as the data analytics industry.

For sure, there are many new technologies which can be used to
improve the electricity generation, transmission, distribution, and
supply process in the country, especially for renewable energy.
A separate set of technical articles can be provided for this. However,
for the purpose of this paper, we limit the discussion to disruptive
technologies which could potentially improve the capacities of the
regulators in the Philippines, particularly related to data analytics.

Leading these technologies is Artificial Intelligence.

Al comes in many different forms, integrating various technologies,
sources of data, and types of output. One prime example is Al-
powered smart grids. It not only improves process efficiency, it can
also generate data on which regulations regarding electricity can be
derived. Integrating these smart grids for regional power production
and distribution can further provide big data, which upon analysis
and interpretation can then be the basis for various aspects of
regulation, including schedules of pricing (Next Kraftwerke n.d.).

Al-powered smart grids are already being implemented to a certain
extent in various jurisdictions, including Canada, Norway and the
US (Makala and Bakovic, 2020). This, and various other Al tools,
can significantly help in improving the planning and regulation of
the electricity industry.

Spearheading the entry of these analytic technologies into the
Philippine energy industry, particularly when it comes to funding
and adoption, can provide the necessary support to improve
regulatory functions of the country’s energy institutions.

3.3. Principle-based Regulatory System

Authority over the industry assists in allowing regulators to ensure
that the former operates efficiently (Gtilen et al., 2017). However,
in many cases, a system of regulation which emphasizes rules
more than principles often have a negative effect on the market it
seeks to regulate. To wit:

“A myriad of detailed laws and rules — ones that come with
their own loopholes, require endless interpretations and remain

static as the economy and events change — often dilute the basic
effectiveness that regulation can have” (Gtilen et al., 2007).

It becomes even more complicated when the rules set by different
regulators over their respective constituents within the same
industry are incompatible with each other, or even worse, clash
with each other. Not only does this create inefficiency in the
growth and development of the industry, it also affects other sectors
indirectly (Urahn, 2019). For example, a dispute on conflicting
rules brought to the Supreme Court for decision takes a huge

Figure 1: Population in the Philippines (Red) versus Access to
Electricity (Blue) (World Bank, 2022)

Figure 2: Access to Electricity in Indonesia (Green) and the
Philippines (Blue) (World Bank, 2022)

Figure 3: Comparison of Transmission and Distribution in Selected
Countries (Asia-Pacific Regional Centre, 2013)
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Table 1: Government Agencies and Controlled
Corporations Related to the Electric Industry
(Department of Energy, 2020)

Department of energy Energy regulatory commission

National Renewable Energy National Electrification

Board Administration

Renewable Energy National Grid Corporation of the

Management Bureau Philippines

National Power Corporation National Transmission
Corporation

Power Sector Assets &
Liabilities Management
Corporation

Electric Power Industry
Management Bureau

amount of resources of both the parties and the judicial system,
which could have been used in industry growth itself, precisely
because the regulators have proposed contradictory rules.

In future regulatory reforms, it is important to examine laws and
rules which are conflicting, superfluous or otherwise unnecessary,
and to weed them out. Keeping in mind a principle-based regulatory
system instead of a rules-based system can help level the field of
regulation overdose (Giilen et al., 2007). Not only will this promote
independence of the actors within the industry and allow market
corrections to naturally take place, adopting this perspective also
frees regulatory agencies to focus more on resolving the matters
at hand, utilizing efficient and economic concepts, rather than
relying on sets of rules whose simultaneous application can prove
counterproductive in both the short and long run.

3.4. Incentives against Corruption and Patronage
Politics

Nikomborirak and Manachotphong, reporting to the Geneva
Intergovernmental Group of Experts on Competition Law and Policy
on the state of competition in the electricity sector, stated the following:

“[the] regulatory body is needed to mimic competitive market conducts,
promote efficiency and ensure fair practices. To achieve such outcomes,
aregulatory body should be independent from political influences and
understand complex conditions and problems of the electricity sector
in each market” (Nikomborirak and Manachotphong, 2017).

Moreover, the traditional problem of economies controlled by
regulators, described by authors such as Stigler and Peltzman,
is the position of the regulator being a commodity in itself. This
leads to situations where such positions can be ‘bought’ and “sold”,
thereby resulting to a more producer-protected market environment
(Peltzman, 1976). Due to the complexity of the electricity industry,
especially in the Philippines, the current industrial regulators do
not necessarily hanker after political power and the electorate.
However, they may be influenced by people who do, a situation
which presents more or less the same dilemmas.

Strengthening the system of incentives against patronage politics
and corruption improves regulatory efficiency by placing
regulatory positions further from the ambit of the market, thereby
increasing independence on the part of electricity regulatory
officials to enable them to adopt data-driven regulation and a
principle-based regulatory system.

3.5. Consumer Education and Social Accountability

As in most areas of governance, transparency and accountability
are key factors in improvement. Transparency indicates that the
regulatory process is open to all stakeholders, and that the decisions
being made are consultative, meaning feedback for improvement is
welcome and such are actually taken into account (Giilen et al., 2007).

It is, however, worthy to note that public participation will be of
any utility only if “the participating public is able to understand
technical background of the issues at hand” (Giilen et al., 2007).
This is because of asymmetric information among the stakeholders.
For example, industry players tend to have more knowledge about
the technical processes than the average consumer. This will then
make it easier for the latter to manipulate other stakeholders into
accepting inequitable arrangements. It is therefore imperative that
all agencies be mandated to forward consumer education, or at
least make such information easily available to the public. This
empowers citizens to push more meaningful reforms forward,
including a better approach to regulation.

From this jumping point, it is important to apply principles of social
accountability: constructive engagement and citizen monitoring
(Affiliated Network for Social Accountability in East Asia and the
Pacific, 2010). This implies that efficient social change needs to
result not only from the direct action of governance and regulation,
but also and more importantly adopt the concept of methodological
individualism: the interference of the market itself, from the
perspective of the consumer-citizens first and foremost.

4. CONCLUSION

There is a global movement proposing that access to energy and
electricity should be a basic human right (Hughes, 2018). This idea
has gained traction in discussions of non-derogation of social and
economic rights for everyone, translating to the simple conclusion
that solving the question of energy efficiency and sustainability is
an essential aspect of the global goal of upholding human rights
for all (Walker, 2015).

Regulatory agencies play a huge part in this. After all, “[t]he cost
of these regulatory agencies is ultimately carried by the society
and it is thus in everyone’s interest to ensure that this regulation is
as efficient and effective as possible” (Gtilen et al., Forthcoming).

These regulatory agencies need to accomplish, among a myriad other
reforms, the following key recommendations: first, to adopt data-
driven regulation, which will ensure that all government action have
factual, technical and legal bases in order to achieve its goals; second,
to integrate disruptive technologies in its data gathering and analytics
processes, primarily Al to assist in its data-driven goals; third, to
promote a principles-based regulatory system instead of blindly
adhering to a rules-based system; third, to improve incentives against
politicking and corruption, which strengthens quality of governance
and regulation, and; lastly, to increase consumer education and social
accountability. These recommendations may serve as the backbone
on which further reforms in both the regulatory and legislative aspects
of the electricity industry may be based.
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Of course, this paper merely serves as an introduction to the topic,
and these measures are all easier said than done (Nikomborirak and
Manachotphong 2017). But as is commonly stated in psychotherapy,
acceptance is the first step towards healing. In the same way, it is
important that the Philippine government first accepts the myriad flaws
of its regulatory framework, and from there implement the necessary
changes in order to promote and meet the goal of an efficient, effective
and human rights-focused electricity service industry.
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